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The voice of independent advice





Initial Consultation Response

Establishing an Alternative Advice Services Commissioning Model for Local Authority and Assembly Government Funding in Wales
1 Introduction

AdviceUK is the largest network of independent advice agencies in the UK. Our members work in some of the poorest parts of the country, helping over 2 million people a year to solve legal and social welfare problems. Established in 1979, AdviceUK supports our members in improving what they do and providing a national voice. AdviceUK currently has 23 member organisations in Wales and we are represented on the Wales Independent Advice Providers Forum. We have consulted our members regarding this response, but it does not necessarily represent the views of all members.

AdviceUK welcomes the opportunity to contribute to the initial consultation regarding options for an alternative funding model for advice services in Wales. We have expressed concern that the CLAS model, originally intended by the LSC to be a pilot, is being rolled out prior to evaluation of its success or of the potential impacts on the provider base and we strongly support the initiative taken by the Welsh Assembly Government to review alternatives that can meet the aims of Making Legal Rights a Reality in Wales without compromising the future of third sector providers.

As well as taking account of the views of our members in Wales, this response is informed by work we have undertaken in the last two years, in respect of the provision and resourcing of advice. In 2008, we worked with Vanguard Consulting to undertake a Systems Thinking review of advice provision in Oxford and Powys
. This research demonstrated the crucial importance of seeing advice as part of a wider system, in which a significant amount of demand is caused by failure in the delivery of public services, from providers such as the DWP, HMRC, local authorities, etc. Advice services’ capacity is limited and facing increasing demands at a time of recession. Engaging with the wider systems in which advice operates to address and minimise the failures that place excessive demands on that limited capacity is critical.
The Systems Thinking approach provides a method for continuous improvement in the delivery of advice services, in which what matters is demand as identified by clients, and the focus for the service becomes meeting that demand. Systems Thinking analysis has identified significant waste and perverse incentives that are introduced into advice provision as a result of top-down, target-driven funding, which places value on the number of transactions delivered rather than the extent to which the purpose of independent advice is achieved  and clients’ problems are actually resolved.
AdviceUK is the lead partner in the BOLD project, which is a collaboration involving Directory of Social Change (DSC) and New Economics Foundation (nef), which is working to develop and pilot a model of funding advice, based on nef’s Sustainable Commissioning approach and our experience of Systems Thinking. BOLD is working principally in Coventry, Nottingham and Manchester but we would welcome the opportunity to support activity stemming from this feasibility study in Wales.

2 Community Legal Advice Services

AdviceUK supports integrated advice provision and recognises that current provision, which has tended to grow in an uncoordinated way, means that some areas can suffer from poor access. However, we are far from convinced that the imposition of a top-down, monopolistic solution will achieve the stated aim of improving access. It appears to offer the administrative convenience of a single contract and greater control for funders and commissioners, while imposing greater risk, administrative burden and restriction on advice providers and ultimately a less responsive and holistic service for clients. We do not accept the implicit assumption behind this model that there is an oversupply of advice that needs to be rationalised.

The CLAS experiment has not been evaluated. Where we have seen private sector suppliers win CLAC contracts, long-established, community-based charities have been forced to close or shrink as a result. In Cornwall, the County Council decided to withdraw from the joint commissioning venture, citing the following reasons:

· “….the threat service providers felt they would be under should they be exposed to an open tender process at this time.” 
· “….the sustainability of many vital advice services in Cornwall could be in potential jeopardy.”

· “Forcing an open tender would seriously damage the relationships that have already been built across the County in the public, private and voluntary sectors”

· “It is our view that we need time to build such a network and encourage providers into a new dynamic way of delivering advice.”
The same threat, sustainability issues and potential for damage exists in Cardiff, the Vale and Bridgend. The priority should be to build on existing networks rather than destroy existing structures in favour of an untested new one. 
Diversity of provision is a positive characteristic of the Not for Profit sector, giving choice and enabling people to access service through routes that they know and trust. This is particularly important for individuals or communities who tend not to access mainstream services. The Access to Advice workstream of WTFA
 has demonstrated the importance of establishing effective access routes and assessment processes, to enable the client journey to be effective in actually resolving problems. This relies on cooperation and partnership, which are threatened by competitive tendering, and on understanding and meeting client need. Systems Thinking provides a method for improving service provision to meet actual need and should be the fundamental basis on which advice services are designed.

Whilst this consultation exercise has arisen in response to a proposal for a CLAS model in Cardiff, Bridgend and Vale of Glamorgan, it is also important to note that, in terms of the overall delivery and resourcing of advice services, the LSC is a relatively small player, contributing less than local authorities – in many areas, significantly less. A relatively small number of AdviceUK members have legal aid contracts. It is important to bear this in mind when looking at the better integration of advice services, to ensure that the emphasis does not become distorted in favour of a minority, albeit important set of priorities.

3 Consultation Questions

Q1. Do you agree with the merits of the various alternative funding models summarised in section 3 (a) and (b) of this paper on funding mechanisms? What other advantages and drawbacks can you foresee?

The LSC model

We would question whether the evidence relied on by the LSC in fact supports the contention that clients experience problems in predictable clusters or that referral in the social welfare law sector is particularly problematic.
 The needs analyses undertaken for CLASs to date have been poor and have failed to fully consider the knowledge and experience of existing local providers. Proxy indicators of need (such as Indices of Multiple Deprivation and benefit data) have been deployed, without any proper assessment either of need against existing provision, or of the problems to which the CLAS is proposed as the solution. Thorough needs analysis involving advice providers should be undertaken as an essential first stage in the commissioning process, as recommended by the National Programme for Third Sector Commissioning. This should also include a Systems Thinking analysis of demand, workflow and process mapping.
Nor are we persuaded that a reduction in the number of suppliers and access points as envisaged in the CLAS model would result in a reduction in travel time. Whilst services may be under one roof, they may be more inaccessible, in particular for residents in rural areas with limited public transport. What is important is a diversity of trusted points of access, sufficient supply to meet demand across all areas of law, and front-line advisers with the capacity to spot problems beyond the immediate presenting problem and to refer effectively to an appropriate specialist. We do not believe the CLAS specification allows for adequate and effective diagnosis and referral, nor for the public education and social policy roles that are a crucial part of the mix of effective service delivery.

The CLAS model does not necessarily improve supply of all areas of law, nor of end-to-end service delivery. As highlighted by ASA in their response, this depends on the funding made available and evidence to date is that this has shown great local variation
. Greater integration of services can be achieved within other funding models, and does not require the ‘rationalisation’ implicit in the CLAS model, which brings significant risk to long-term provision.
The pooling of funding may at one level reduce administrative costs, but the partnership approach involving a number of funders is also resource-intensive and, as noted by ASA in their response in relation to linked SLAs, can lead to an unrealistic range of demands being placed on suppliers.

We broadly endorse the paper’s summary of the perceived disadvantages of the CLAS model. We would add to the point about prescriptive, detailed targets and limited flexibility that our Systems Thinking work has demonstrated how such prescription produces perverse incentives. Suppliers are encouraged to hit targets by doing things that are not necessarily in the interests of the client. Indeed, the recent Ministry of Justice study of legal advice at a local level acknowledged concerns that legal aid reforms, which strongly underpin CLAS specifications, can lead to “cherry-picking; paralegalisation (or juniorisation); and case- (or cluster-) splitting”
.  

We feel it is also important to note that the potential loss of third sector provision risks having a significant impact on communities, reducing supply, diversity and access. In addition, third sector suppliers bring in additional resources to an area from other funding sources, which would be lost were they to close, and contribute added social and economic value, such as the deployment and training of volunteers, and governance which is rooted in local experience and expertise.

Stand alone grant funding 

We would agree that grant funding is administratively straightforward and flexible, and therefore will probably be relatively low-cost and allow for changes in patterns of demand and usage. There is no reason why grant funding should only be for relatively short periods such as one year and, indeed, many of our members enjoy three year grant agreements.
We do not accept that grant-funding risks being more costly in the longer-term – that presupposes that the purpose of commissioning and procurement is to reduce delivery cost and that, in itself, it can achieve such reductions. We do however recognise that stand-alone funding may perpetuate a lack of co-ordination in advice provision and so other models, including sustainable commissioning, may prove more effective in promoting integration.

We are puzzled by the assertion that, compared to commissioning, grant aid “does not necessarily allow providers to design services that put users at the heart of the service planning process” (p.13). Conditions of grant aid may well include requirements about user involvement. Conversely, commissioning, procurement and contract compliance may well produce perverse incentives that mean users are not at the heart of service planning or delivery.

Commissioning 

The consultation paper is right to note the confusion that exists in the terminology surrounding commissioning, and clarity will be important in setting up the funding mechanisms that ultimately arise from this feasibility study. Commissioning does not equate to procurement or competitive tendering. Commissioning is the process through which needs are identified, and options developed and assessed to meet those needs. A key commissioning decision should therefore be whether to provide grant funding to meet outcomes, as determined through a Service Level Agreement, or whether to procure services through a competitive tendering process.
In general terms, we would endorse the eight principles of good commissioning practice as set out by IDeA and the Office for the Third Sector of the Cabinet Office.
 These include engaging with third sector organisations as well as service users to identify need and options; investing in third sector providers’ capacity to ensure the availability of a diversity of providers, particularly those that have strong anchorage in local communities; focusing the commissioned service on the achievement of outcomes, and encouraging innovation and integration through enabling consortium approaches and sub-contracting. In many parts of Wales, funding for advice and therefore the level of provision are very sparse. Investment, particularly in meeting shortages of supply, and in the infrastructure of advice that enables smaller third sector providers to operate on a level playing field are therefore critical elements of any funding regime and competitive tendering is not appropriate to the delivery of such investment.
Sustainable commissioning 

As noted previously, AdviceUK is working with nef to develop the model piloted in Camden, to make it applicable to an advice context. We recognise that there are some practical difficulties with this, including the complexity of gathering data and measuring long-term outcomes for advice, when the relationship between the agency and the client is relatively light-touch and short-term. However, there is evidence to suggest that where outcome monitoring is designed in as part of the service offer, this can reduce significantly the demand on resources. We are confident the model that has been applied successfully in other fields can be adapted, particularly alongside the Systems Thinking approach, using client definitions of what matters, and building service outcomes around that.
AdviceUK is also a partner in the Lottery-funded Working Together for Advice pilots, one of which relates to outcomes for advice, and the learning from this work will also be informative in achieving an effective solution to these issues.
We would endorse the perceived advantages of this model and place particular importance on the opportunity for local authorities and partners to achieve broader community outcomes, including social, economic and environmental benefits, at the same time as meeting advice need. This model places value on, for example the deployment and training of volunteers and their contribution to social capital and to individuals’ employability, as well as the anchorage in disadvantaged communities demonstrated by third sector organisations.

In respect of the disadvantages described, we do not agree that there is an inherent risk of low quality solutions. As with any other model, commissioners are at liberty to establish minimum thresholds. Indeed, the lead procurement officer in the team managing the Camden pilot has commented that the use of this model, complemented by the engagement workshop for third sector providers, had massively enhanced the quality of tender responses and that the winning tender was the ‘best I have ever seen’.
 Following the successful pilot, LB Camden has now rolled out the model to commission in excess of £30million of Social Care services. nef is also piloting the sustainable commissioning model with Kirklees Council and were recently commissioned by the Cabinet Office to explore using intelligent commissioning to achieve best value as part of the National Programme for Third Sector Commissioning.
We recognise that the model necessitates something of a cultural shift for commissioners and providers and is untested in the advice field. We would therefore recommend a geographically specific pilot, sharing learning with BOLD pilots to be implemented in England, to enable potential concerns to be addressed and evaluated.  
Joint SLAs across funders 

We feel that this provides a potentially attractive option and would endorse the paper’s comment that: “This approach represents a stepping stone between the current position and either commissioning or tendering of services.” We are not convinced that this model will prove as straightforward as it seems, given that it relies on a voluntary partnership approach, amongst a number of funders, with potentially different priorities. As noted previously, there is also a risk of multiple funders placing unrealistic demands on providers, through a lack of meaningful co-ordination.
Q2. Do you have any preferences for any of the funding models outlined? What improvements, if any, would you suggest to the options outlined? If you do not agree with any of the options or feel that they might disproportionately impact on a particular group(s), can you explain your reasons why? What alternatives would you suggest?

We agree with the paper’s suggestion that “on the face of it, both stand alone grants backed by SLAs and grant based commissioning appear very attractive. Either or both models might be considered as a starting point for building an alternative model to a jointly commissioned CLAS.” As indicated above, we would support a pilot of the Sustainable Commissioning model as we feel that this provides the flexibility of approach required by the diverse environments in Wales and offers considerable potential added value to the provision of advice services, enabling local funders to achieve broader outcomes as well as meeting advice need.
Whichever funding model is finally approved, the starting point for the design of a delivery system has to be the needs of clients. To this end, the adoption of a Systems Thinking approach that provides a methodology rooted in client need, would result in services that provide only work that is of value to the client, and so minimise waste, and by locating advice firmly within the wider systems in which it operates, would facilitate wider improvement and reduction in failure demand across public services.
Q3. Do you prefer the LSC’s CLAS model in preference to the other funding mechanisms outlined in this paper?
No – see above 

Geographic Clusters
Q4. Do you agree with the LSC’s regional model? If you do not agree with this model you explain your reasons why? If you prefer the national model or the local authority model, please explain your reasons. Similarly, if you prefer a model not mentioned, please explain the basis of your views?
Does your answer depend upon which funding model or geographical cluster is chosen? If so, why?

We do not feel sufficiently qualified to answer this question in detail. We understand from our Wales-based members that there is a need for a diversity of provision to respond to the wide range of contexts in which they work, and that any move towards greater regionalisation needs to reflect real travel patterns and cultural diversity. 

Improving Access to Specialist Advice

Q5. Which of the three options described for improving access to specialist advice do you prefer? Please explain your reasons. If you do not agree with any of these options or feel that this model disproportionately impacts on a particular group(s), can you explain your reasons why? For instance, you may feel that other methods of delivering advice in rural locations are more appropriate such as outreach services, telephone advice, advice via a webcam or internet based services. If so, please explain the basis of your views? 

Does your answer depend upon which funding model or geographic is chosen? If so, why?

We understand that much of the problem of under supply relates to the limited number of matter starts available through LSC contracts, which render contracts in geographically specific areas unviable, and to the lack of eligibility of potential clients, particularly for example in respect of employment.
Whilst increasing the fixed fee may seem attractive, it would seem unlikely and we understand from members in Wales that providing greater flexibility, either in letting contracts over larger areas or finding alternative funding mechanisms, potentially involving other funders such as local authorities, may be more viable. We would therefore support the view expressed in the ASA response to this consultation that active consideration be given to the identification of specific resources from other funders, such as local authorities or the WAG, to meet shortages of supply and so level out access.
We do not see that BVT would contribute to the development of a client-centred, quality service and so do not support this option. Given the likely pressure on public sector budgets, it would seem the only way prices could be increased for areas of law in which supply is insufficient would be by driving down the price in other areas of law. This, as with the implied need for rationalisation in the CLAS model, seems to assume an over-supply in certain categories, which we do not accept to be the case.

If identified client need determines a particular service mix should be in place, then this should be reflected in service specifications, but with flexibility and creativity as to how the range of services is funded, so as to meet that need, without limitation from bureaucratic constraints.

It is our view that a range of mechanisms are required to provide access to services in rural communities. However, there is an ongoing need for face-to-face advice, and it is not enough to rely solely on technological solutions which may limit access to certain communities.

Referral Systems

Q6. Do you consider that use of a robust referral system should be made mandatory? If you do not agree, please explain the basis for your view?

Robust referral systems are a requirement of the SQM and we would agree with their importance in meeting client need. 
Q7. Do you have a preference for a paper based system or an electronic referral system? Please explain your reasons for preferring one of the options.

An electronic system that would facilitate effective referral, through identifying providers with capacity and making an appointment would seem to have significant advantages. What is important is a system that works and this relies on a number of factors, including:
· The cost of implementation, maintenance and training;
· Sufficient capacity within the provider base to enable timely appointments to be made, and widespread knowledge amongst frontline advisers about specialist expertise and capacity;

· Adequate training of frontline adviser to diagnose beyond immediate presenting problems and to make and follow up appropriate referrals. It is also crucial to ensure that the funding regime does not introduce perverse incentives that undermine effective referrals, by not placing value on a referral as a successful outcome;

· Effective access and intake processes that engage the client positively in the advice journey, to seek to minimise the number of missed appointments.

For an electronic system to be effective, it would require access to broadband infrastructure, which may not be universal in some rural areas. There may be set-up costs for smaller organisations, which should be met if the electronic option is pursued, as part of the investment in the capacity of the provider base.

Q8. If you have any alternative suggestions, please provide us with your views. 

Quality Standards

Q9. Do you consider that possession of a quality standard should be made mandatory? Please explain the basis for your view.

If you consider that it should be made mandatory, how regularly do you think that providers should be audited? Every year, two years, three years or four years? If not, how often? 

If you have any alternative suggestions to improving and/or maintaining quality, please provide us with your views.

We are concerned that quality standards have largely introduced proxy measures, focusing on internal systems and processes rather than the quality of advice. Many of the quality regimes currently in use in the advice sector, including the Community Legal Service Quality Mark, can create a disproportionate amount of work in relation to the value they offer the client. 

Standards are often based on a Command and Control approach to ‘good practice’ seeking to impose standardisation, whereas the best way to ensure quality services is to build quality into the system of delivery – stripping out practices and procedures that offer no value to the client.

We are also concerned at the increasing trend of charging suppliers for the cost of audit. If quality standards and inspections are required by funders and commissioners, they should be prepared to meet the cost, the standard should be as light touch as possible and support should be available for smaller organisations to achieve them, as part of the investment in the capacity of the provider base.
Branding & Logo

Q10. Do you consider that the use of a shared logo should be made mandatory? Please explain your basis for this view.

If you have any alternative suggestions to demonstrate membership of a shared network, please provide us with your views.

Shared identity that demonstrates membership of a partnership or network to clients, and so gives an expectation of the standards s/he can expect is positive, and can be demonstrated by common approaches and branding, including a shared logo. What is important is that the client recognises a trusted agency that can assist them with their difficulties, and that the agency is independent of the state, in whatever guise, so clients can be confident that the advice and support they receive will be impartial and confidential. We are concerned that any requirement to carry a government logo can lead to advice agencies being identified as part of the state and undermine confidence in independence and impartiality. There is little evidence that clients recognise the Community Legal Service logo. Citizens Advice Bureau is probably the most recognised brand and the old legal aid symbol probably the most widely recognised advice logo, but many clients can be put off by services that appear to be mainstream and part of government. We favour diverse but integrated provision that demonstrates its quality to clients via the way that it meets their needs, rather than by the badge on the door.
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� For further information see It’s the System, Stupid! Radically Rethinking Advice (AdviceUK 2008), available at � HYPERLINK "http://www.adviceuk.org.uk/projects-and-resources/projects/radical/ITSS" �http://www.adviceuk.org.uk/projects-and-resources/projects/radical/ITSS� 


� Working Together for Advice – a Big Lottery funded programme to improve various aspects of advice provision, involving the key national advice networks, including AdviceUK. This workstream has identified effective access and intake processes, eg in Northern Ireland and London, which may be helpful to this study.


� G Mitchell and S Pierce On the edge of the abyss: legal aid from 2010 – Part 2 Legal Action April 2009


� CLACs: are they worth it? � HYPERLINK "http://www.asauk.org.uk/fileLibrary/pdf/CLACs_are_they_worth_it.pdf" ��http://www.asauk.org.uk/fileLibrary/pdf/CLACs_are_they_worth_it.pdf� ASA, May 2008


� Study of Legal Advice at Local Level, Ministry of Justice, June 2009


� As part of the National Programme for Third Sector Commissioning � HYPERLINK "http://www.idea.gov.uk/idk/core/page.do?pageId=6583598" �http://www.idea.gov.uk/idk/core/page.do?pageId=6583598� 


� Sourced from nef. See also Commissioning Outcomes and Recovery (LB Camden, October 2008) � HYPERLINK "http://www.camden.gov.uk" �www.camden.gov.uk� 
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